In the absence of evidence to the contrary, we are persuaded that
the judge properly credited the inspector's testimony that the lighting
was inadequate.  Clinchfield. supra; J. P. Burroughs and Son, Inc., 2
FMSKRC 3266, 3269, 1 MSHC 1165, 1166 (Chief Administrative Law Judge
Broderick, 1980). We hold that, under these facts, the illumination
provided by the operator did not satisfy the standard and we thus affirm
the judge.

Citation No. 169706 alleged a violation of the standard because
there was insufficient illumination in the area under the coke impact
crusher, around the tail pulley of the C-58 conveyor belt, and by the
tail section of the apron feeder under the coke hopper.  The judge found
that there were no lights and concluded that Capitol had violated the
standard n[i]nasmuch as miners might have to travel in the area at
night."  In our view, his finding that miners'might have to work in the
cited area at night is not supported by substantial evidence.  Con-
sequently, we reverse his finding of a violation and vacate the under-
lying citation.

There was undisputed testimony that, when work was performed in the
area during daytime, there was adequate light.  The judge impliedly
found that the daytime lighting was adequate, and the Secretary does not
argue otherwise.  Although the inspector testified to his belief that
emergency nighttime repairs might be necessary, he did not observe any
employees there at night, nor did he testify as to the likelihood of
such nighttime repairs.  By contrast, Capitol's witness testified that
employees would not have to go into C-58 conveyor area at night because
a bypass system provided sufficient fuel storage capacity so that the
plant could run all night.  Even if the bypass system failed at night,
the plant had two additional days of fuel and other fuel systems
available to substitute for the bypass system; hence any necessary
repairs would not have to be made immediately.

Under these facts, we do not believe that substantial evidence sup-
ports the judge's finding that employees might have to work in the area
at night.  We hold that, because there was adequate light for safe
working conditions during the day and there was no probability of work
being performed at night, there was no violation of the standard.
Accordingly, we reverse the judge and vacate the citation. 2j

A. E. Lawsonl  ommissiner
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Marian PearfLroan Nease, Commissioner

2j  If even some sporadic nighttime work or the probability of nighttime
work had been shown, the result might have been different.), aff'd. sub nom., Cllnchfield'Coal Co. v. Secretary
